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Some rules of evidence apply to all four types and some 
rules apply to one or two of them. All of these forms of 
evidence must be admissible, though, before they can be 
considered as probative of an issue in a trial.
For evidence to be admitted at court, it must be relevant, 
material, and competent. To be considered relevant, it 
must have some reasonable tendency to help prove or 
disprove some fact. It need not make the fact certain, but 
at least it must tend to increase or decrease the likelihood 
of some fact. Once admitted as relevant evidence, the 
finder of fact (judge or jury) will determine the appropriate 
weight to give a particular piece of evidence. A given 
piece of evidence is considered material if it is offered 
to prove a fact that is in dispute in a case. Competent 
evidence is that evidence that accords with certain 
traditional notions of reliability. Courts are gradually 
diminishing the competency rules of evidence by making 
them issues related to the weight of evidence.

- See more at: 
http://criminal.findlaw.com/criminal-procedure/evidence-the-
concept-of-admissibility.html#sthash.cxxedgjU.dpuf

To demonstrate the evidence is relevant, material, and 
competent the dots must be connected, or disconnected, 
by investigation.  Investigations, whether prosecutorial or 
defense, must address the elements of the crime with the 
direct and circumstantial evidence.  These are essentially 
four elements – Victim, Event, Perpetrator and Instrument.  
We can easily define the victim and perpetrator.  The event 
encompasses the date, time and location of the incident 
– a criminal act or civil wrong, or both.  The instrument 
may be a weapon, vehicle or other item involved in 
the event.  The investigator must connect each item 
with the remaining three – Victim to Event, Perpetrator 
and Instrument; Event to Perpetrator and Instrument; 
Perpetrator to Event and Instrument; and Instrument to 
Event.  Any disconnect may be inconclusive as to if the 
crime or civil wrong occurred as charged or alleged.  These 
connections are based on the circumstantial and direct 
evidence, as presented by fact and experts witnesses, and 
heard by the judge and jury.

Of importance to the legal investigator is presenting their 
investigative findings to the attorney-client.  Conducting a 
complete investigation can greatly impact the criminal or 
civil case.  By way of example comes one case we recently 
consulted to both the attorney and their investigator.  It 
involved two friends, one being charged with Attempted 
Homicide and Aggravated Assault with a Deadly Weapon.  
 
One friend drove a distance to visit another at his 
home.  They were consuming alcohol and playing video 
games when an altercations ensued.  The non-occupant 
was stabbed with a kitchen knife in the face and chest.  
Although not fatal, the latter was potentially fatal – only 

Our civil and criminal trial system is based on direct and 
circumstantial evidence, from reasonable suspicion to 
probable cause and beyond a reasonable doubt for 
criminal, and preponderance of the evidence in civil.  As 
fact investigators, and sometimes offering an opinion as an 
expert, knowing these is important.  Knowing how these 
interact is more important.

Defining Direct
Direct Evidence is “Evidence that stands on its own to 
prove an alleged fact, such as testimony of a witness who 
says she saw a defendant pointing a gun at a victim during 
a robbery. Direct proof of a fact, such as testimony by a 
witness about what that witness personally saw or heard or 
did.”1  An example of direct evidence would be a witness 
to an event, such as an armed burglary and shooting.

Defining Circumstantial
Circumstantial Evidence is “Information and testimony 
presented by a party in a civil or criminal action that 
permit conclusions that indirectly establish the existence 
or nonexistence of a fact or event that the party seeks to 
prove.”2  An example of circumstantial evidence would be 
finding an ejected shell casing in the vicinity of a shooting 
event.

Defining Their interactions
Evidence, of itself, is generally insufficient to prove or 

disprove an event, persons or other elements of a crime.  
The multiple elements of a crime are defined to establish 
the level of proof, and related jury instructions, to make 
an arrest, plea, or conviction.  No single piece of evidence 
can define the crime, place, date and time, or persons 
involved.  It is a series of established facts in evidence 
that do so.  These are done by the rules of evidence.  In 
the scenario of a witnessed burglary and shooting, a fact 
witness may identify a suspect and an expert witness may 
identify the toolmark on the shell casing to a firearm, and 
additional evidence may identify – or not – the firearm 
to a shooter and the event.  Together they may, but not 
conclusively, identify the suspect and firearm to the event.

Defining Rules of Evidence (BASED ON FEDERAL)
Many states have adopted the Federal Rules of Evidence, 
or portions.  You can download a full PDF here - http://
federalevidence.com/downloads/rules.of.evidence.
pdf.  Evidence and admissibility are also guided by case 
law.  To be admitted as evidence it must follow four 
basic principles.  From FindLaw Evidence: The Concept 
of “Admissibility”3 are the following four basic forms of 
evidence:
    Demonstrative evidence
    Documentary evidence
    Real evidence
    Testimonial evidence

1 www.lectlaw.com/def/d050.htm
2  http://legal-dictionary.thefreedictionary.com/Circumstantial+Evidence
3 http://criminal.findlaw.com/criminal-procedure/evidence-the-concept-of-admissibility.html

fractions of an inch missed his aorta.  While driving 
himself to the hospital he called 911, and concurrently the 
occupant also did.  They each reported the altercation and 
injuries, but events leading to this were different.

The occupant reported that he had not consumed any 
alcohol and only the non-occupant did, and that it was the 
non-occupant who became upset over the video game.  
He further stated it was the non-occupant who found a 
kitchen knife and attempted to stab the occupant.  He was 
able to grab the knife and turn it on the non-occupant to 
defend himself.

Connecting the Victim to the Perpetrator and Event 
were done by admission of both parties.  However, the 
question came to connecting the parties to the Instrument 
– a common kitchen knife, as well as alcohol.  The first 
discrepancy was how law enforcement described the 
victim’s facial injury – as being 5” and medical reports 
showed 5mm; photographs supported the medical 
records.  This was important, as the victim stated a butcher 
knife was used, as did law enforcement.  However, the 
defendant stated a file knife was used.  The second 
discrepancy was the consumption of alcohol.  The victim 
tested positive in the hospital, and was in detox for three 
days; the perpetrator was negative.  However, this was 
never addressed by law enforcement and they continued 
as if the persons intoxicated were reversed.  Although 
there was considerable evidence that further supported 
these disconnects, the demonstration of these two 
disconnects was important to developing the foundation 
of deconstructing the prosecution’s case.

After careful review of the records, reports, and 
photographs, we were able to demonstrate the 
mishandling of evidence, overcharging and lack of charges 
against the reporting victim - who initiated the event.  The 
prosecutor determined that it was in the best interests to 
dismiss the felony charges against the defendant.  It has 
not been determined if the ‘victim’ will be charged.  Had 
the evidence been favorable, in whole or in part, to the 
victim, the investigation would have aided the attorney-
client in properly advising his client and the defense 
strategy.

In Conclusion
Legal investigators are finders of fact for the attorney-
client.  The investigative report must demonstrate a 
complete and competent investigation of the evidence – 
separating the information as fact from fiction.  This must 
then connect or disconnect the dots of Victim, Event, 
Perpetrator and Instrument as they relate to the elements 
of the crime.  This is our map to the truth.
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